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Appendix 1
APTA Standard BuS Procurement guidelines
SECTION 3: GENERAL CONDITIONS
GC 1. [bookmark: _Toc224791276][bookmark: _Toc224794054][bookmark: _Toc224795038][bookmark: _Toc224797437][bookmark: _Toc224798412][bookmark: _Toc224800363][bookmark: _Toc224800364]Definitions 
The following are definitions of special terms used in this document:
Agency: [Insert Agency name]
Authorized Signer: The person who is executing this Contract on behalf of the Contractor and who is authorized to bind the Contractor.
Best And Final Offer (BAFO): The last Proposal made by a Proposer. If a BAFO is not specifically requested by the Agency, or if the Proposer does not promptly respond to a request for BAFO, the most recent, current Proposal is the BAFO.
Class 1 failure (physical safety): A failure that could lead directly to passenger or operator injury and represents a severe crash situation.
Class 2 failure (road call): A failure resulting in an en route interruption of revenue service. Service is discontinued until the bus is replaced or repaired at the point of failure. 
Contract: The Proposal and its acceptance by the Agency as manifested by the Contract documents specified in C 1, Order of precedence.
Contracting Officer: The person who is executing this Contract on behalf of the Agency and who has complete and final authority except as limited herein.
Contractor: The successful Proposer who is awarded a Contract for providing all buses and equipment described in the Contract documents.
Defect: Patent or latent malfunction or failure in manufacture, installation or design of any component or subsystem.
Due date: The date and time by which Proposals or bids must be received by the Agency as specified in Section 1: Notice of Request for Proposals.
Extended Warranty: A warranty available for purchase above the standard warranty.
Fatigue Failure (corrosion fatigue): The mechanical degradation of a material under the joint action of corrosion and cyclic loading. 
Pass-through Warranty: A warranty provided by the contractor but administered directly with the component supplier. 
Proposal: A promise, if accepted, to deliver equipment and services according to the underlying solicitation of the Agency documented using the prescribed form in the solicitation, including any bid or Proposal or BAFO. 
Proposer: A legal entity that makes a Proposal, including a bidder or Proposer.
Related defect: Damage inflicted on any component or subsystem as a direct result of a separate defect. 
Solicitation: Agency’s Request for Proposals.
Superior Warranty: A warranty still in effect after all contractually required warranties have expired and administered directly between the subsupplier and the Agency. 
Supplier: Any manufacturer, company or Agency providing units, components or subassemblies for inclusion in the bus that are installed by the Contractor. Supplier items shall require qualification by type and acceptance tests in accordance with requirements defined in Section 8: Quality Assurance.
Subcontractor: Any manufacturer, company or Agency providing units, components or subassemblies for inclusion in the bus that are installed by a subcontractor. Subcontractor items shall require qualification by type and acceptance tests in accordance with requirements defined in Section 8: Quality Assurance.
Work: Any and all labor, supervision, services, materials, machinery, equipment, tools, supplies and facilities called for by the contract and necessary to the completion thereof. 
GC 2. [bookmark: _Toc224791278][bookmark: _Toc224794056][bookmark: _Toc224795040][bookmark: _Toc224797439][bookmark: _Toc224798414][bookmark: _Toc224800365][bookmark: _Toc224800366]Materials and workmanship 
The Contractor shall be responsible for all materials and workmanship in the construction of the bus and all accessories used, whether the same are manufactured by the Contractor or purchased from a supplier. This provision excludes any equipment leased or supplied by the Agency, except insofar as such equipment is damaged by the failure of a part or component for which the Contractor is responsible, or except insofar as the damage to such equipment is caused by the Contractor during the manufacture of the buses. 
GC 3. [bookmark: _Toc224791280][bookmark: _Toc224794058][bookmark: _Toc224795042][bookmark: _Toc224797441][bookmark: _Toc224798416][bookmark: _Toc224800367][bookmark: _Toc224800368]Conformance with specifications and drawings 
Materials furnished and work performed by the Contractor shall conform to the requirements of the Technical Specifications and other Contract documents. Notwithstanding the provision of drawings, technical specifications or other data by the Agency, the Contractor shall have the responsibility of supplying all parts and details required to make the bus complete and ready for service even though such details may not be specifically mentioned in the drawings and specifications. Items that are installed by the Agency shall not be the responsibility of the Contractor unless they are included in this Contract.
GC 4. [bookmark: _Toc224800369]Inspection, testing and acceptance
GC 4.1 [bookmark: _Toc224800370]General
The pre-delivery tests and inspections shall be performed at the Contractor’s plant; they shall be performed in accordance with the procedures defined in Section 8: Quality Assurance; and they may be witnessed by the resident inspector. When a bus passes these tests and inspections, the resident inspector shall authorize release of the bus. 
NOTE: Under federal requirements, 49 CFR 663.37, no resident inspector is required for orders of 10 or fewer buses or 20 or fewer vehicles serving rural or urbanized areas of 200,000 people or fewer.
Within 15 (fifteen) calendar days after arrival at the designated point of delivery, the bus shall undergo the Agency tests defined in Q3.3 Post-Delivery Tests. If the bus passes these tests or if the Agency does not notify the Contractor of non-acceptance within 15 calendar days after delivery, acceptance of the bus by the Agency occurs on the 15th day after delivery. If the bus fails these tests, it shall not be accepted until the repair procedures defined in SP 1.4, Repairs after Non-acceptance, have been carried out and the bus retested until it passes. Acceptance occurs earlier if the Agency notifies the Contractor of early acceptance or places the bus in revenue service. 
GC 4.2 [bookmark: _Toc224791284][bookmark: _Toc224794062][bookmark: _Toc224795046][bookmark: _Toc224797445][bookmark: _Toc224798420][bookmark: _Toc224800371][bookmark: _Toc224800372]Risk of loss
The Agency shall assume risk of loss of the bus on delivery, as defined in SP 2.1, Bus delivery procedure. Prior to this delivery, the Contractor shall have risk of loss of the bus, including any damages sustained during the delivery regardless of the status of title or any payments related to the bus. Drivers shall keep a maintenance log en route, and it shall be delivered to the Agency with the bus. If the bus is released back to the Contractor for any reason, the Contractor has the risk of loss upon such release.
GC 5. [bookmark: _Toc224791286][bookmark: _Toc224794064][bookmark: _Toc224795048][bookmark: _Toc224797447][bookmark: _Toc224798422][bookmark: _Toc224800373][bookmark: _Toc224800374]Title and warranty of title
Adequate documents for registering the bus in [insert jurisdiction] shall be provided to the Agency not less than 10 business days before delivery to the Agency. Upon acceptance of each bus, the Contractor warrants that the title shall pass to the Agency free and clear of all encumbrances. 
GC 6. [bookmark: _Toc224791288][bookmark: _Toc224794066][bookmark: _Toc224795050][bookmark: _Toc224797449][bookmark: _Toc224798424][bookmark: _Toc224800375][bookmark: _Toc224800376]Intellectual property warranty
The Agency shall advise the Contractor of any impending patent suit related to this Contract against the Agency and provide all information available. The Contractor shall defend any suit or proceeding brought against the Agency based on a claim that any equipment, or any part thereof, furnished under this Contract constitutes an infringement of any patent, and the Contractor shall pay all damages and costs awarded therein, excluding incidental and consequential damages, against the Agency. In case said equipment, or any part thereof, is in such suit held to constitute infringement and use of said equipment or parts is enjoined, the Contractor shall, at its own expense and at its option, either procure for the Agency the right to continue using said equipment or part, or replace same with non-infringing equipment, or modify it so it becomes non-infringing.
The Contractor’s obligations under this section are discharged and the Agency shall hold the Contractor harmless with respect to the equipment or part if it was specified by the Agency and all requests for substitutes were rejected, and the Contractor advised the Agency under IP 6, Questions and clarifications, of a potential infringement, in which case the Contractor shall be held harmless.
GC 7. [bookmark: _Toc224791290][bookmark: _Toc224794068][bookmark: _Toc224795052][bookmark: _Toc224797451][bookmark: _Toc224798426][bookmark: _Toc224800377][bookmark: _Toc224800378]Data rights
GC 7.1 [bookmark: _Toc224791292][bookmark: _Toc224794070][bookmark: _Toc224795054][bookmark: _Toc224797453][bookmark: _Toc224798428][bookmark: _Toc224800379][bookmark: _Toc224800380]Proprietary rights/rights in data
The term “subject data” used in this clause means recorded information, whether or not copyrighted, that is delivered or specified to be delivered under the Contract. It includes the proprietary rights of the following:
· Shop drawings and working drawings
· Technical data including manuals or instruction materials, computer or microprocessor software
· Patented materials, equipment, devices or processes 
· License requirements.
The Agency shall protect proprietary information provided by the Contractor to the fullest extent of the law. The Contractor shall grant a non-exclusive license to allow the Agency to utilize such information in order maintain the vehicles. In the event that the Contractor no longer provides the information the Agency has the right to reverse engineer patented parts and software. 
The Agency reserves a royalty-free, non-exclusive and irrevocable license to reproduce, publish or otherwise use, and to authorize others to use, the following subject data for its purposes: (1) any subject data required to be developed and first produced in the performance of the Contract and specifically paid for as such under the Contract, whether or not a copyright has been obtained; and (2) any rights of copyright to which the Contractor, subcontractor or supplier purchases ownership for the purpose of performance of the Contract and specifically paid for as such under the Contract. The Contractor agrees to include the requirements of this clause, modified as necessary to identify the affected parties, in each subcontract and supply order placed under the Contract.
GC 7.2 [bookmark: _Toc224791294][bookmark: _Toc224794072][bookmark: _Toc224795056][bookmark: _Toc224797455][bookmark: _Toc224798430][bookmark: _Toc224800381][bookmark: _Toc224800382]Access to onboard operational data 
The Agency grants to the Contractor the right to inspect, examine, download, and otherwise obtain any information or data available from components provided by the Contractor, including, but not limited to, any electronic control modules or other data-collection devices, to the extent necessary to enable Contractor to perform reliability maintenance analysis, corrective action and/or other engineering type work for the bus.  This right expressly excludes access to information or data collected on any equipment not provided and installed by the Contractor.

GC 8. [bookmark: _Toc224791296][bookmark: _Toc224794074][bookmark: _Toc224795058][bookmark: _Toc224797457][bookmark: _Toc224798432][bookmark: _Toc224800383][bookmark: _Toc224800384] Changes
GC 8.1 [bookmark: _Toc224800385]Contractor changes
Any proposed change in this Contract shall be submitted to the Agency for its prior approval. Oral change orders are not permitted. No change in this Contract shall be made without the prior written approval of the Contracting Officer. The Contractor shall be liable for all costs resulting from, and/or for satisfactorily correcting, any specification change not properly ordered by written modification to the Contract and signed by the Contracting Officer.
GC 8.2 [bookmark: _Toc224800386][bookmark: _Toc379440457][bookmark: _Toc379444246][bookmark: _Toc379445994][bookmark: _Toc379449071][bookmark: _Toc379449825][bookmark: _Toc379592601]Agency changes
The Agency may obtain changes to the contract by notifying the contractor in writing. As soon as reasonably possible but no later than 30 (thirty) calendar days after receipt of the written change order to modify the Contract, the Contractor shall submit to the Contracting Officer a detailed price and schedule proposal for the work to be performed. This proposal shall be accepted or modified by negotiations between the Contractor and the Contracting Officer. At that time, a detailed modification shall be executed in writing by both parties. Disagreements that cannot be resolved within negotiations shall be resolved in accordance with GC 12.8, Disputes. Regardless of any disputes, the Contractor shall proceed with the work ordered. 
GC 9. [bookmark: _Toc224791300][bookmark: _Toc224794078][bookmark: _Toc224795062][bookmark: _Toc224797461][bookmark: _Toc224798436][bookmark: _Toc224800387][bookmark: _Toc224800388]Legal clauses
GC 9.1 [bookmark: _Toc224800389]Indemnification
GC 9.1.1 The Contractor shall, to the extent permitted by law: (1) protect, indemnify and save the Agency and its officers, employees and agents, including consultants, harmless from and against any and all liabilities, damages, claims, demands, liens, encumbrances, judgments, awards, losses, costs, expenses and suits or actions or proceedings, including reasonable expenses, costs and attorneys’ fees incurred by the Agency and its officers, employees and agents, including consultants, in the defense, settlement or satisfaction thereof, for any injury, death, loss or damage to persons or property of any kind whatsoever, arising out of or resulting from the intentional misconduct or negligent acts, errors or omissions of the Contractor in the performance of the contract, including intentional misconduct, negligent acts, errors or omissions of its officers, employees, servants, agents, subcontractors and suppliers; and (2) upon receipt of notice and if given authority, shall settle at its own expense or undertake at its own expense the defense of any such suit, action or proceeding, including appeals, against the Agency and its officers, employees and agents, including consultants, relating to such injury, death, loss or damage. Each party shall promptly notify the other in writing of the notice or assertion of such claim, demand, lien, encumbrance, judgment, award, suit, action or other proceeding hereunder. The Contractor shall have sole charge and direction of the defense of such suit, action or proceeding. The Agency shall not make any admission that might be materially prejudicial to the Contractor unless the Contractor has failed to take over the conduct of any negotiations or defense within a reasonable time after receipt of the notice and authority above provided. The Agency shall at the request of the Contractor furnish to the Contractor all reasonable assistance that may be necessary for the purpose of defending such suit, action or proceeding, and shall be repaid all reasonable costs incurred in doing so. The Agency shall have the right to be represented therein by advisory council of its own selection at its own expense.
GC 9.1.2 The obligations of the Contractor under the above paragraph shall not extend to circumstances where the injury, death or damages are caused solely by the negligent acts, errors or omissions of the Agency, its officers, employees, agents or consultants, including, without limitation, negligence in: (1) the preparation of the Contract documents, or (2) the giving of directions or instructions with respect to the requirements of the Contract by written order. The obligations of the Contractor shall not extend to circumstances where the injury, death or damages are caused, in whole or in part, by the negligence of any third-party operator, not including an assignee or subcontractor of the Contractor, subject to the right of contribution as provided in the next sentence below. 
GC 9.2 [bookmark: _Toc224800390]In case of joint or concurrent negligence of the parties giving rise to a claim or loss against either one or both, each shall have full rights of contribution from the other.
GC 9.3 Suspension of work
GC 9.3.1. The Agency may at any time and for any reason within its sole discretion issue a written order to the Contractor suspending, delaying or interrupting all or any part of the work for a specified period of time.
GC 9.3.2.  The Contractor shall comply immediately with any such written order and take all reasonable steps to minimize costs allocable to the work covered by the suspension during the period of work stoppage. Contractor shall continue the work that is not included in the suspension and shall continue such ancillary activities as are not suspended. The Contractor shall resume performance of the suspended work upon expiration of the notice of suspension, or upon direction from the Agency.
GC 9.3.3. The Contractor shall be allowed an equitable adjustment in the Contract price (excluding profit) and/or an extension of the Contract time, to the extent that cost or delays are shown by the Contractor to be directly attributable to any suspension. However, no adjustment shall be made under this section for any suspension, delay or interruption due to the fault or negligence of the Contractor, or for which an equitable adjustment is provided for, or excluded under any other term or condition of the Contract. As soon as reasonably possible but no later than 45 (forty-five) calendar days, or any other period of time agreed to by the parties, after receipt of the written suspension of work notice, the Contractor shall submit to the Contracting Officer a detailed price and schedule proposal for the suspension, delay or interruption.
GC 9.4 [bookmark: _Toc224800391]Excusable delays/force majeure
GC 9.4.1. If the Contractor is delayed at any time during the progress of the work by the neglect or failure of the Agency or by a cause as described below, then the time for completion and/or affected delivery date(s) shall be extended by the Agency subject to the following cumulative conditions:
a. The cause of the delay arises after the notice of award and neither was nor could have been anticipated by the Contractor by reasonable investigation before such award. Such cause may also include force majeure events such as any event or circumstance beyond the reasonable control of the Contractor, including but not limited to acts of God; earthquake, flood and any other natural disaster; civil disturbance, strikes and labor disputes; fires and explosions; war and other hostilities; embargo; or failure of third parties, including suppliers or subcontractors, to perform their obligations to the Contractor; 
b. The Contractor demonstrates that the completion of the work and/or any affected deliveries will be actually and necessarily delayed;
c. The Contractor has taken measures to avoid and/or mitigate the delay by the exercise of all reasonable precautions, efforts and measures, whether before or after the occurrence of the cause of delay; and
d. The Contractor makes written request and provides other information to the Agency as described in GC 9.3.4, below. 
A delay in meeting all of the conditions of this section shall be deemed an excusable delay. Any concurrent delay that does not constitute an excusable delay shall not be the sole basis for denying a request hereunder. 
GC 9.4.2.  None of the above shall relieve the Contractor of any liability for the payment of any liquidated damages owing from a failure to complete the work by the time for completion that the Contractor is required to pay pursuant to SP 5, Liquidated Damages, for delays occurring prior to, or subsequent to the occurrence of an excusable delay.
GC 9.4.3. The Agency reserves the right to rescind or shorten any extension previously granted, if subsequently the Agency determines that any information provided by Contractor in support of a request for an extension of time was erroneous; provided, however, that such information or facts, if known, would have resulted in a denial of the request for an excusable delay. Notwithstanding the above, the Agency will not rescind or shorten any extension previously granted if the Contractor acted in reliance upon the granting of such extension and such extension was based on information which, although later found to have been erroneous, was submitted in good faith by the Contractor. 
GC 9.4.4. No extension or adjustment of time shall be granted unless: (1) written notice of the delay is filed with the Agency within 14 (fourteen) calendar days after the commencement of the delay and (2) a written application therefore, stating in reasonable detail the causes, the effect to date and the probable future effect on the performance of the Contractor under the Contract, and the portion or portions of the work affected, is filed by the Contractor with the Agency within 30 (thirty) calendar days after the commencement of the delay. No such extension or adjustment shall be deemed a waiver of the rights of either party under this Contract. The Agency shall make its determination within 30 (thirty) [or insert time specified by regulation or law] calendar days after receipt of the application. 
GC 9.5 [bookmark: _Toc224791305][bookmark: _Toc224794083][bookmark: _Toc224795067][bookmark: _Toc224797466][bookmark: _Toc224798441][bookmark: _Toc224800392][bookmark: _Toc224800393]Termination
GC 9.5.1. Termination for convenience
The performance of work under this Contract may be terminated by the Agency in accordance with this clause in whole, or from time to time in part, whenever the contracting officer shall determine that such termination is in the best interest of the Agency. Any such termination shall be effected by delivery to the Contractor of a notice of termination specifying the extent to which performance of work under the Contract is terminated, and the date upon which such termination becomes effective.
After receipt of a notice of termination, and except as otherwise directed by the Contracting Officer, the Contractor shall do the following: 
· Stop work under the Contract on the date and to the extent specified in the notice of termination.
· Place no further orders or subcontracts for materials, services or facilities, except as may be necessary for completion of such portion of the work under the Contract as is not terminated. 
· Terminate all orders and subcontracts to the extent that they relate to the performance of work terminated by the notice of termination; assign to the Agency in the manner, at the times, and to the extent directed by the Contracting Officer, all of the right, title and interest of the Contractor under the orders and subcontracts so terminated, in which case the Agency shall have the right, in its discretion, to settle or pay and or all claims arising out of the termination of such orders and subcontracts.
· Settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts, with the approval or ratification of the Contracting Officer, to the extent he or she may require, which approval or ratification shall be final for all the purposes of this clause.
· Transfer title to the Agency and deliver in the manner, at the times and to the extent, if any, directed by the Contracting Officer the fabricated or unfabricated parts, work in process, completed work, supplies and other material produced as part of, or acquired in connection with the performance of, the work terminated, and the completed or partially completed plans, drawings, information and other property which, if the Contract had been completed, would have been required to be furnished to the Agency.
· Use its best efforts to sell, in the manner, at the times, to the extent, and at the price(s) directed or authorized by the Contracting Officer, any property of the types referred to above, provided, however, that the Contractor shall not be required to extend credit to any purchaser, and may acquire any such property under the conditions prescribed by and at a price(s) approved by the Contracting Officer, and provided further that the proceeds of any such transfer or disposition shall be applied in reduction of any payments to be made by the Agency to the Contractor under this Contract or shall otherwise be credited to the price or cost of the work covered by this Contract or paid in such other manner as the Contracting Officer may direct.
· Complete performance of such part of the work as shall not have been terminated by the notice of termination.
· Take such action as may be necessary, or as the Contracting Officer may direct, for the protection or preservation of the property related to this Contract that is in the possession of the Contractor and in which the Agency has or may acquire an interest.
[bookmark: _Toc379440466][bookmark: _Toc379444255][bookmark: _Toc379446003][bookmark: _Toc379449080][bookmark: _Toc379449834][bookmark: _Toc379592610]The Contractor shall be paid its costs, including contract close-out costs, and profit on work performed up to the time of termination. The Contractor shall promptly submit its termination claim to Agency to be paid the Contractor. Settlement of claims by the Contractor under this termination for convenience clause shall be in accordance with the provisions set forth in Part 49 of the Federal Acquisition Regulations (48 CFR 49) except that wherever the word “Government” appears, it shall be deleted and the word “Agency” shall be substituted in lieu thereof.
GC 9.5.2. Termination for default
The Agency may, by written notice of default to the Contractor, terminate the whole or any part of this Contract if the Contractor fails to make delivery of the supplies or to perform the services within the time specified herein or any extension thereof; or if the Contractor fails to perform any of the other material provisions of the Contract, or so fails to make progress as to endanger performance of this Contract in accordance with its terms, and in either of these two circumstances does not cure such failure within a period of 10 (ten) business days (or such longer period as the Contracting Officer may authorize in writing) after receipt of notice from the Contracting Officer specifying such failure.
If the Contract is terminated in whole or in part for default, the Agency may procure, upon such terms and in such manner as the Contracting Officer may deem appropriate, supplies or services similar to those so terminated. The Contractor shall be liable to the Agency for any excess costs for such similar supplies or services, and shall continue the performance of this Contract to the extent not terminated under the provisions of this clause.
Except with respect to defaults of subcontractors, the Contractor shall not be liable for any excess costs if the failure to perform the Contract arises out of a cause beyond the control and without the fault or negligence of the Contractor. If the failure to perform is caused by the default of a subcontractor, and if such default arises out of causes beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either of them, the Contractor shall not be liable for any excess costs for failure to perform, unless the supplies or services to be furnished by the subcontractor were obtainable from other sources and in sufficient time to permit the Contractor to meet the required delivery schedule.
Payment for completed supplies delivered to and accepted by the Agency shall be at the Contract price. The Agency may withhold from amounts otherwise due the Contractor for such completed supplies such sum as the Contracting Officer determines to be necessary to protect the Agency against loss because of outstanding liens or claims of former lien holders.
If, after notice of termination of this Contract under the provisions of this clause, it is determined for any reason that the Contractor was not in default under the provisions of this clause, or that the default was excusable under the provisions of this clause, the rights and obligations of the parties shall be the same as if the notice of termination had been issued pursuant to termination for convenience of the Agency.
GC 9.6 [bookmark: _Toc224791307][bookmark: _Toc224794085][bookmark: _Toc224795069][bookmark: _Toc224797468][bookmark: _Toc224798443][bookmark: _Toc224800394][bookmark: _Toc224800395]Compliance with laws and regulations
Contractor shall at all times comply with all applicable laws, regulations, policies, procedures and directives (together, the “Law”), including without limitation, FTA regulations, policies, procedures and directives, including those listed directly or by reference in the agreement between the Agency and FTA that funds any part of this Contract, as they may be amended or promulgated from time to time during the term of this Contract. Contractor’s failure to so comply shall constitute a material breach of this Contract.
GC 9.7 [bookmark: _Toc224791309][bookmark: _Toc224794087][bookmark: _Toc224795071][bookmark: _Toc224797470][bookmark: _Toc224798445][bookmark: _Toc224800396][bookmark: _Toc224800397]Changes of law
Changes of Law that become effective after the Proposal due date may result in price changes. If a price adjustment is indicated, either upward or downward, it shall be negotiated between the Agency and the Contractor and the final contract price will be adjusted upwards or downwards to reflect such changes in L aw. Such price adjustment may be audited, where required.
GC 9.8 [bookmark: _Toc224791311][bookmark: _Toc224794089][bookmark: _Toc224795073][bookmark: _Toc224797472][bookmark: _Toc224798447][bookmark: _Toc224800398][bookmark: _Toc224800399]Governing law and choice of forum
This Contract shall be governed by the laws of [insert state name] without regard to conflict of law rules. The Contractor consents to the jurisdiction of the identified State, County of [insert county name].
GC 9.9 [bookmark: _Toc224800400]Disputes
NOTE: The following section deals with disputes arising after Contract award and not during the procurement process. The latter are “protests” that should be dealt with under the Agency’s procurement procedures.
Outlined below are example provisions and recommendations for drafting a disputes resolution clause to be included in the Contract. Included are stepped negotiations, submission for Agency executive decision and alternatives dispute resolution. However, by mutual agreement the matter may be taken immediately to any higher step in the resolution process, or a mutually agreed-to alternative dispute resolution process (which may include structured negotiations, mediation or arbitration) or litigation.
Except as otherwise provided in this Contract, any dispute concerning a question of fact arising under or related to this Contract that is not disposed of by agreement shall be decided in accordance with the following steps. However, by mutual agreement the matter may be taken immediately to any higher step in the dispute resolution process, or mutually agreed to alternative dispute resolution process (which may include structured negotiations, mediation or arbitration) or litigation. Pending final resolution of a dispute hereunder, the Contractor shall proceed diligently with the performance of the Contract and in accordance with the Contracting Officer’s or Chief Executive Officer’s decision, as the case may be.
1.	Notice of dispute. All disputes shall be initiated through a written dispute notice submitted by either party to the other party within 10 (ten) days of the determination of the dispute. 
2. 	Negotiation between contracting officers. The parties shall attempt in good faith to resolve any dispute arising out of or relating to this Contract promptly by negotiation between executives who have authority to settle the controversy and who are at a higher level of management than the people with direct responsibility for administration of this Contract. Any party may give the other party written notice of any dispute not resolved in the normal course of business as provided in (1) above. Within 14 (fourteen) days after delivery of the dispute notice, the receiving party shall submit to the other party a written response. The dispute notice and written response shall include: (a) a statement of the party’s position and a summary of the arguments supporting that position, (b) any evidence supporting the party’s position and (c) the name of the executive who will represent that party and of any others who will accompany the executive in negotiations. Within 28 (twenty-eight) days after delivery of the dispute notice, the Contracting Officer of both parties shall meet at a mutually acceptable time and place, and thereafter as they reasonably deem necessary to attempt to resolve the dispute. All reasonable requests for information by one party to the other shall be honored.
If the matter has not been resolved by these people within 42 (forty-two) days of the dispute notice, the dispute may be referred to more senior executives of both parties who have authority to settle the dispute and who shall likewise meet to attempt to resolve the dispute.
3.	Chief Executive Officer’s decision. Should the dispute not be resolved by negotiation between Contracting Officers, as provided in (2) above, the Agency’s Contracting Officer from (2) above shall submit a written request for decision to the Agency’s Chief Executive Officer along with all documentation and minutes from the negotiations. The Chief Executive Officer shall issue a written decision within 14 (fourteen) days of receipt of a request.
A.  For disputes involving $50,000 or less, the decision of the CEO shall be administratively final and conclusive. For disputes involving $50,000 or less, it is the intent of the parties that such administratively final and conclusive decision pursuant to either this paragraph or Paragraph 4 shall only be overturned if determined by a court of competent jurisdiction to be fraudulent, arbitrary, capricious, unsupported by the evidence or so grossly erroneous as to imply bad faith. For disputes greater than $50,000, the decision of the CEO shall be administratively final and conclusive unless, within 30 (thirty) days from the date of delivery of the written decision, the Contractor appeals the decision in writing to the Agency’s Chief Executive Officer or designee who shall render a written decision within 14 (fourteen) days of delivery of such written appeal. Such decision by the Chief Executive Officer or his or her designee shall be administratively final and conclusive.
B.  Within 30 (thirty) days of the issuance of any administratively final and conclusive decision under this paragraph, the Contractor shall notify the Agency in writing of the Contractor’s agreement with the final decision. Failure to provide such written notice of agreement shall indicate an intent by the Contractor to litigate the claim.
C.  Any dispute that is not resolved by the parties through the operation of the provisions of this paragraph, or any mutually agreed-upon alternative disputes resolution process pursuant to Paragraph 4 may be submitted to any court in [insert state].
D.  Pending final resolution of a dispute hereunder, the Contractor shall proceed diligently with the performance of its obligations under the Contract in accordance with the written directions of the Agency.
4. Alternatives disputes resolution. If agreed to by both parties, disputes may be resolved by a mutually agreed-to alternative dispute resolution process that may include structured negotiations different from (2) above, mediation or arbitration. 
NOTE: If arbitration is not to be included, the following clause is to be deleted. It is only an example an arbitration clause that may be included. It is not intended as a recommendation but is provided for purposes of illustration.
5. Arbitration. Disputes appealed to arbitration involving more than $50,000 but less than $250,000 shall be decided by a qualified and disinterested arbitrator, selected through the American Arbitration Association and mutually agreed to by both parties. The arbitrator shall conduct all proceedings in accordance with the rules of the American Arbitration Association, and shall consider the Contract, equity, the prevailing law and established commercial practices in rendering a decision.
Disputes appealed to arbitration involving $250,000 or more shall be decided by three (3) qualified and disinterested arbitrators selected through the American Arbitration Association. One arbitrator shall be selected by each of the parties, and the two selected arbitrators shall select a third arbitrator within 10 (ten) days of their selection. The arbitrators shall conduct all proceedings in accordance with the rules of the American Arbitration Association and shall consider the Contract, equity, the prevailing law and established commercial practice in rendering a decision.
[Option A] The decision by the arbitrators shall be final and enforceable in any court having jurisdiction over the parties.
[Option B] The decision of the arbitrators shall not be binding, and either party shall have the right to remedies provided by law.
GC 9.10 [bookmark: _Toc224791314][bookmark: _Toc224794092][bookmark: _Toc224795076][bookmark: _Toc224797475][bookmark: _Toc224798450][bookmark: _Toc224800401][bookmark: _Toc224791321][bookmark: _Toc224794099][bookmark: _Toc224795083][bookmark: _Toc224797482][bookmark: _Toc224798457][bookmark: _Toc224800408][bookmark: _Toc224791322][bookmark: _Toc224794100][bookmark: _Toc224795084][bookmark: _Toc224797483][bookmark: _Toc224798458][bookmark: _Toc224800409][bookmark: _Toc224791323][bookmark: _Toc224794101][bookmark: _Toc224795085][bookmark: _Toc224797484][bookmark: _Toc224798459][bookmark: _Toc224800410][bookmark: _Toc224791324][bookmark: _Toc224794102][bookmark: _Toc224795086][bookmark: _Toc224797485][bookmark: _Toc224798460][bookmark: _Toc224800411][bookmark: _Toc224800412]Maintenance of records; access by Agency; right to audit records
In accordance with 49 CFR § 18.36(i), 49 CFR § 19.48(d), and 49 USC § 5325(a), provided the Procuring Agency is the FTA recipient or a subgrantee of the FTA recipient, the Contractor agrees to provide the Procuring Agency, FTA, the Comptroller General of the United States, the Secretary of the U.S. Department of Transportation, [insert state] or any of their duly authorized representatives access to any books, documents, papers and records of the Contractor that are directly pertinent to or relate to this Contract (1) for the purpose of making audits, examinations, excerpts and transcriptions and (2) when conducting an audit and inspection.
1.	In the event of a sole source Contract, single Proposal, single responsive Proposal, or competitive negotiated procurement, the Contractor shall maintain and the Contracting Officer, the U.S. Department of Transportation (if applicable) or the representatives thereof shall have the right to examine all books, records, documents and other cost and pricing data related to the Contract price, unless such pricing is based on adequate price competition, established catalog or market prices of commercial items sold in substantial quantities to the public, or prices set by law or regulation, or combinations thereof. Data related to the negotiation or performance of the contract shall be made available for the purpose of evaluating the accuracy, completeness and currency of the cost or pricing data. The right of examination shall extend to all documents necessary for adequate evaluation of the cost or pricing data, along with the computations and projections used therein, including review of accounting principles and practices that reflect properly all direct and indirect costs anticipated for the performance of the Contract.
2. For Contract modifications or change orders the Contracting Officer, the U.S. Department of Transportation (if applicable) or their representatives shall have the right to examine all books, records, documents and other cost and pricing data related to a Contract modification, unless such pricing is based on adequate price competition, established catalog or market prices of commercial items sold in substantial quantities to the public, or prices set by law or regulation, or combinations thereof. Data related to the negotiation or performance of the Contract modification or change order shall be made available for the purpose of evaluating the accuracy, completeness and currency of the cost or pricing data. The right of examination shall extend to all documents necessary for adequate evaluation of the cost or pricing data, along with the computations and projections used therein, either before or after execution of the Contract modification or change order for the purpose of conducting a cost analysis. If an examination made after execution of the contract modification or change order reveals inaccurate, incomplete or out-of-date data, the Contracting Officer may renegotiate the contract modification or change order price adjustment, and the Procuring Agency shall be entitled to any reductions in the price that would result from the application of accurate, complete or up-to-date data.
The requirements of this section are in addition to other audit, inspection and record-keeping provisions specified elsewhere in the Contract documents.
NOTE: FTA does not require contractors to flow down these requirements to subcontractors.
GC 9.11 [bookmark: _Toc224791326][bookmark: _Toc224794104][bookmark: _Toc224795088][bookmark: _Toc224797487][bookmark: _Toc224798462][bookmark: _Toc224800413][bookmark: _Toc224800414]Confidential information
Access to government records is governed by the [insert city, state or local law]. Except as otherwise required by the [insert city, state or local law], the Agency will exempt from disclosure proprietary information, trade secrets and confidential commercial and financial information submitted or disclosed during the contract period. Any such proprietary information, trade secrets or confidential commercial and financial information that a Contractor believes should be exempted from disclosure shall be specifically identified and marked as such. Blanket-type identification by designating whole pages or sections as containing proprietary information, trade secrets or confidential commercial and financial information will not ensure confidentiality. The specific proprietary information, trade secrets or confidential commercial and financial information must be clearly identified as such.
Upon a request for records from a third party regarding the Contract, the Agency will notify the Contractor in writing. The Contractor must respond within 20 (twenty)  days with the identification of any and all “proprietary, trade secret or confidential commercial or financial” information, and the Contractor shall indemnify the Agency’s defense costs associated with its refusal to produce such identified information; otherwise, the requested information may be released.
The Agency shall employ sound business practices no less diligent than those used for the Agency’s own confidential information to protect the confidence of all licensed technology, software, documentation, drawings, schematics, manuals, data and other information and material provided by the Contractor pursuant to the Contract that contain confidential commercial or financial information, trade secrets or proprietary information as defined in or pursuant to the [insert city, state or local law] against disclosure of such information and material to third parties except as permitted by the Contract. The Contractor shall be responsible for ensuring that confidential commercial or financial information, trade secrets or proprietary information, with such determinations to be made by the Agency in its sole discretion, bears appropriate notices relating to its confidential character.
During the performance of the work under the Contract, it may be necessary for either party (the “Discloser”) to make confidential information available to the other party (the “Recipient”). The Recipient agrees to use all such information solely for the performance of the work under the Contract and to hold all such information in confidence and not to disclose same to any third party without the prior written consent of the Discloser. Likewise, the Recipient agrees that all information developed in connection with the Work under the Contract shall be used solely for the performance of the Work under the Contract, and shall be held in confidence and not disclosed to any third party without the prior written consent of the Discloser.
This Confidentiality section shall survive the termination or expiration of the Contract.
GC 9.12 [bookmark: _Toc224800415]Conflict of interests, gratuities
No member, officer, or employee of the Agency or of a local public body during his or her tenure, or one year thereafter, shall have any interest, direct or indirect, in this Contract or the proceeds thereof. 
[Insert Agency requirements in accordance with the appropriate ethics guidelines.]
GC 9.13 [bookmark: _Toc224791329][bookmark: _Toc224794107][bookmark: _Toc224795091][bookmark: _Toc224797490][bookmark: _Toc224798465][bookmark: _Toc224800416][bookmark: _Toc224800417]General nondiscrimination clause
In connection with the performance of work provided for under this Contract, the Contractor agrees that it will not, on the grounds of race, religious creed, color, national origin, ancestry, physical disability, medical condition, marital status, sex, sexual orientation or age, discriminate or permit discrimination against any person or group of people in any manner prohibited by federal, state or local laws.

GC 9.14 [bookmark: _Toc224800418]Amendment and waiver
GC 9.14.1. Amendment
Any modification or amendment of any provisions of any of the Contract documents shall be effective only if in writing, signed by authorized representatives of both the Agency and Contractor, and specifically referencing this Contract. 
GC 9.14.2. [bookmark: _Toc224791333][bookmark: _Toc224794111][bookmark: _Toc224795095][bookmark: _Toc224797494][bookmark: _Toc224798469]Waiver
In the event that either party elects to waive its remedies for any breach by the other party of any covenant, term or condition of this Contract, such waiver shall not limit the waiving party’s remedies for any succeeding breach of that or of any other term, covenant or condition of this Contract.
GC 9.15 [bookmark: _Toc224791335][bookmark: _Toc224794113][bookmark: _Toc224795097][bookmark: _Toc224797496][bookmark: _Toc224798471][bookmark: _Toc224800419][bookmark: _Toc224800420]Remedies not exclusive
The rights and remedies of the Agency provided herein shall not be exclusive and are in addition to any other rights and remedies provided by law or under the Contract.
GC 9.16 [bookmark: _Toc224800421]Counterparts
This Contract may be executed in any number of counterparts. All such counterparts shall be deemed to constitute one and the same instrument, and each of said counterparts shall be deemed an original thereof.
GC 9.17 [bookmark: _Toc224800422]Severability
Whenever possible, each provision of the Contract shall be interpreted in a manner as to be effective and valid under applicable law. However, if any provision, or part of any provision, should be prohibited or invalid under applicable law, such provision, or part of such provision, shall be ineffective to the extent of such prohibition or invalidity without invalidating the remainder of such provision or the remaining provisions of the Contract.
GC 9.18 [bookmark: _Toc224800423]Third-party beneficiaries
No provisions of the Contract shall in any way inure to the benefit of any third party, including the public at large, so as to constitute such person a third-party beneficiary of the Contract or of any one or more of the terms and conditions of the Contract or otherwise give rise to any cause of action in any person not a party to the Contract, except as expressly provided elsewhere in the Contract.
GC 9.19 [bookmark: _Toc224800424]Assignment of contract
Neither party will assign or subcontract its rights or obligations under the Contract without prior written permission of the other party, and no such assignment or subcontract will be effective until approved in writing by the other party.
GC 9.20 [bookmark: _Toc224800425]Independent parties
The Contractor is an independent contractor with respect to the performance of all work hereunder, retaining control over the detail of its own operations, and the Contractor shall not be considered the agent, employee, partner, fiduciary or trustee of the Agency.
GC 9.21 [bookmark: _Toc224800426]Survival
The following sections shall survive the nominal expiration or discharge of other Contract obligations, and the Agency may obtain any remedy under law, Contract or equity to enforce the obligations of the Contractor that survive the manufacturing, warranty and final payment periods:
· GC 6 Intellectual property warranty
· GC 7 Data rights
· GC 9.1 Indemnification
· GC 9.7 Governing law and choice of forum
· GC 9.8 Disputes
· GC 9.10 Confidential information
· SP 7.1 Training
· SP 7.5 Parts guarantee
· FR 1 Access to records
GC 10. [bookmark: _Toc224800427]Agency-specific provisions
[Agency to insert as required]
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